[image: image1.png]‘ Scottish Charity Law
Review Commission

Alan Wilson
Scottish Council For Development and Industry Secretarat
Campsie House Spurvi
17 Park Cireus Place Saughton House:
Glasgow Broomhouse Dive
G3 6AH Edinburgh EH 11 3XD
Telephone: 0131244 2193
Fax.0131-204 2195
Al bellett@scotland gov ok
Dare 4 October 2000
Dear Mr Wilson

SCOTTISH CHARITY LAW REVIEW COMMISSION

‘Thank you very much for responding to the Commission’s consultation document, We are very
grateful to Scottsh Council for Development and Industry for taking the time 1o respond to the
conuslation exercise.

Youss sincerely

Lo Ak

ALAN BELLETT
‘Admin suppor to the Comission
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28 September 2000

Dear Ms Mitchell

THE CONSULTATION PAPER OF THE 

SCOTTISH CHARITY LAW REVIEW COMMISSION

The Scottish Council for Development and Industry is a membership organisation whose members represent the full spectrum of Scottish interests in the encouragement of the Scottish economy

Many members of SCDI are actively engaged in the management of Scottish charities and also taking decisions on corporate charitable contributions.  The Scottish Council Foundation, with which SCDI has associations, is a charity.  SCDI is therefore interested in the efficient working of the charitable sector.

Please find enclosed SCDI’s response to the above consultation paper.

 I trust that the response will be of use and given due consideration.

Yours sincerely

Alan Wilson








Enc.

THE SCOTTISH COUNCIL FOR DEVELOPMENT AND INDUSTRY

RESPONSE TO THE CONSULTATION PAPER OF THE SCOTTISH CHARITY LAW REVIEW COMMISSION

Introduction
1.
The Scottish Council for Development and Industry (SCDI) is an independent, membership based, economic development organisation that strengthens Scotland’s economy through the formulation and promotion of innovative public policies.  In responding to the consultation paper SCDI has not attempted to provide comments on all issues for consultation.  Those to which we have forwarded an opinion precede each response.

SECTION A – Consider the structure of regulation and support for the charitable sector in Scotland
Definition and Regulation

Are there currently organisations that you think should have charitable status and currently do not?  If so – which organisations are these and why do they think they should be charities?

Are there currently organisations that have charitable status that you think should not?  If so – which organisations are these and why do they think they should not be charities?

2.
Paragraphs 1 and 2.5 of the consultation document raise issues about “not for profit” organisations which have not been recognised as charitable for tax purposes (hereafter “not fiscally qualified”).  Should the term “charity be extended to them by legislation?

3.
Since the entitlement to tax benefits is overwhelmingly the most important factor for such bodies, this proposal is of no appreciable benefit to these not fiscally qualified bodies.  The step would lead to confusion with the existing Scottish Common Law definition of charity (as distinct from the English Law derived tax definition) and also the concept of public trusts.  The resulting confusion is unlikely to be noticed by many of those responding to the consultation paper since no mention is made of these categories.  Such an extension would inevitably lead to some form of regulation with associated costs.  The step is pointless, confusing and expensive.

Benefits of being a charity
In addition to the tax benefits, what should the benefits of charitable status be, regardless of how charities are defined?

4.
Many of the non-tangible benefits identified in the consultation paper which might follow the proposals could be negotiated by the organisation in question, in any event.

Educational Endowments
Should Educational Endowments be treated as charities?
5.
The Educational Endowment legislation introduced a well-intentioned but largely ineffective system.  It should either be abolished or else made to work.  Although Annex A suggests that endowments which have actually applied funds have to register, the legislation provides that endowments which can apply funds are caught.  Thus includes many charitable trusts, yet only 200 are registered and receive all correspondence from students using the system to apply for grants.

6.
Many endowments consider that they are not in a position to assess individual student applications and to confirm the applicants’ financial position.  For them to register would lead to a waste of effort by the students, and by the endowment, as things presently stand.  The position could be improved by providing:-

a) that the Financial Intermediaries and Claims Office (FICO), when assessing the founding document of a body for charitable status, notifies educational endowments to the Registrar for him to enforce registration;

b) that the endowment provides the Registrar with a statement of its grant giving policy towards individual students;

c) that applicants use a standard application form setting out the applicant’s financial position, and a reference from the last educational establishment attended.

7.
Simply “treating endowments as charities”, (whatever that means) would be ineffective.

Reorganisation of charities
Is there a case for simplification of the law relating to charity reorganisation and if so how?
Should there be simple procedures to allow active charities to merge (regardless of the terms of their trust deeds?)
Should active charities be allowed to merge with non-charities?
8.
The 1990 Act provided for the re-organisation of almost all unincorporated charities and recognised that people give money for the stated purpose of the charity and not for some, as yet imagined, emerging need.  The common law arrangements do likewise.  No change is justified.  Legislation to enable Scottish fiscally qualified organisations to merge with not fiscally qualified organisations seems destined to provoke problems with UK law, since the whole basis of fiscal recognition is that the assets cannot be used for non-qualifying activities.  Section 10 of the 1990 Act provides an effective way for reorganising small charities, and adjusting the income limits in line with inflation, and there seems no reason for changes.

Consolidation of legislation
Should these (the three separate pieces of relevant legislation) be consolidated into one new Act?
9.
If the law regarding Educational Endowments is changed then the opportunity for consolidation should be seized but not otherwise.

SECTION B – Consider the operational effects of Scottish legislation on charities of all types and size, bearing in mind the need to encourage voluntary and charitable activity and the contribution which the voluntary sector makes to the social economy
Structure and Scottish Charity Registrar

Do you think the current structure in Scotland works effectively?
Should an office of Scottish Charities Registrar be established?

10.
There is a need for a register of Scottish charities.

11.
FICO works efficiently and, as the body granting charitable status and charity reference numbers, could house a register of charities run by a registrar.

Should Scottish Charities be self-regulating, or subject to regulation from the state?

12.
True self-regulation would require the creation of a professional body of charitable administrators, trustees and directors, which could not be justified.  It is considered that the Charity Commission is not a self-regulating charity body.

Should charities/charitable organisations be asked to pay to register?
13.
FICO should pass on any suspicious information for the Scottish Charities Office to follow up.  If a register is set up then there should be an annual fee of £25 paid when the accounts are submitted to the registrar.  (See 2.9)

Limited Liability
Do you think it is important for charities to have limited liability?
Do you think Trustees/Governors should have limited liability?
14.
Present law does not enable charitable trustees to obtain limited liability but this does not seem a problem in practice.  Those who wish limited liability can choose a company structure to obtain it.

15.
A greater problem arises from the precarious financial position of many important, but also smaller charities, reliant on fund-raising and grants to cover costs.  Reduction in receipts from these sources can push the charity towards insolvency and deter badly needed recruitment of experienced company directors to boards, since they risk disqualification from holding any directorships if the charity fails.  It is not easy to see a solution to this.

General Issues
(a) Trustees’ powers of investment

Should trustees have the option of wider investment and investment administration powers?  And if so what should they be?
16.
This matter is under review with regard to all trusts in the UK and the Scottish Charity Commission should add its weight to such moves, rather than dealing with Scottish charities as a separate matter.  Issues include the abolition of narrower and wider classes of investment, and the prudent use of capital returns to shareholders for income purposes at a time when income returns are low and tax repayments for charities are being phased out.

(b) Accountability and accounting requirements

Should all charities be required to send annual accounts and/or reports to a central office, and if so to whom?
Should accountability rules apply to all charities, irrespective of their size?
What changes, if any, should be made to the existing thresholds and criteria for preparing simplified accounts and not requiring an audit?
17.
The accounting regulations reflect the flawed consultation process prior to their introduction, and the SORP requirements, e.g. to account on accruals basis, have cost Scottish charities hundred of thousands of pounds in accounting and audit fees.  Simplification is required for smaller charities.

18.
All fiscally recognised charities should send accounts to a Registrar of Charities at FICO to be filed on the register.  The audit requirement that a company with gross receipts over £25,000 in any year requires to produce the more complicated audited accounts causes expense for a charity receiving a one-off major grant.  It is suggested that only where receipts of over £25,000 have been received in two of the last three years should the more onerous accounting procedure be required.

Do you think there should be sanctions if organisations do not fulfil their accountability or accounting requirements?  If so, what should these sanctions be?

19.
The sanctions for not meeting accounting requirements should be similar to those in the Companies’ Act requirements, but the penalties should be scaled down for smaller charities.

(c) Dormant Accounts

Do you agree that some or all of the above difficulties should be removed to make it easier to transfer monies from dormant accounts to active charities and if so what changes would you favour?
20.
Provided it is clear that no knowledge exists about those in charge of dormant accounts the 10-year period should be reduced to five.

SECTION C – Consider how best to provide the charitable sector with definitive advice and information
Who do you think should provide written information and/or authoritative advice – should it be one of the existing organisations that help charities, or a different one?
21.
Large charities have their own advisers.  Small charities should receive advice from a specially staffed unit at S.C.V.O that would be funded by government.  This would include advice to consider using a Community Foundation where the size of an endowed charity would not justify a separate existence, i.e. an endowment fund of under £100,000, which is generally reckoned the minimum amount for viability, since the introduction of the Accounts Rules.

SECTION D – Consider the requirement to protect the public, ensure high standards among charities but at the same time avoid over-burdensome administrative requirement
Should a register of persons disqualified from being involved in the governance of charities be maintained?  If so, who should set up and maintain this register?
Should there be mandatory or recommended training requirements, and if so what should they be?
Should a simple code of conduct be put in place for trustees and other governors, to promote integrity, ethical standards and security?
22. Training should be voluntary but encouraged through small grants.  The Registrar of Charities at FICO should keep a list of disqualified persons.  A voluntary code of conduct should be produced.
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