9 August 2001

Dr Sam Jones

Standards Committee Clerk

The Scottish Parliament

EDINBURGH
EH99 1SP

Standards@scottish.parliament.uk
Dear Dr Jones,

STATUTORY REGISTRATION OF COMMERCIAL LOBBYISTS

The Scottish Council for Development and Industry (SCDI) is pleased to submit its views on the above consultation paper.  
SCDI does not believe that a registration scheme for commercial lobbyists in the Scottish Parliament is necessary or workable.  Nor does it believe that such a scheme would be effective in ensuring transparency in the lobbying process.  The focus should instead be on MSPs themselves.
SCDI supports the arguments made by many of those who gave oral evidence against a registration scheme earlier in the Committee’s inquiry.  These were that it would risk creating a perceived “elite” group of lobbyists who could offer preferential access to MSPs, while discouraging those organisations least able to lobby the Parliament through imposing additional administrative burdens on them, whether through the bureaucracy of registration or a code of conduct.  These are very real fears.  Although SCDI notes that the Committee is anxious to make it clear that registration would confer no preferential access to MSPs, nevertheless SCDI believes it would be likely to lead to a de facto elite.  There is a risk that a scheme would actually cause the problem it was intended to deal with.
The issue

Openness and accessibility are among the Parliament’s founding principles.  SCDI believes that the Parliament has proved to be accessible to the people of Scotland.  SCDI is making a separate submission to the Procedures Committee on the Parliament’s application of the CSG principles.  It is crucial that the good progress that has been made in implementing these principles is not compromised in any way.  Any action in relation to lobbying must therefore ensure that no new barriers, whether real or perceived, are put between individuals and their MSPs.  SCDI is concerned that the proposals set out in the consultation paper, although well intentioned, will impede accessibility. 

SCDI recalls that the current initiative began in the wake of unproven concerns that professional lobbying companies might be able to offer their clients preferential access to Scottish Executive Ministers for a fee.  Issues concerning the amounts of money that are spent on lobbying, or the identity of lobbyists’ clients and the like, although interesting, are not central to the action that the Parliament should be taking on this matter.  Rather, the key point should be to ensure that MSPs are equally accessible to all, from the largest multinational to the smallest community group, and are seen to be so.  






Registration scheme

SCDI is unconvinced of the merits of the principle of registration and regulation of lobbyists.  The Committee’s discussions during its inquiry over the last year have shown how difficult questions of interpretation are to resolve.  The Committee intends to regulate “not only lobbying companies, but public affairs companies and legal companies that have public affairs departments” (Tricia Marwick, meeting of 9 May 2001).  This suggests that the Committee does not intend to encompass representative bodies, such as SCVO, SCDI and the STUC, yet the definition of the terms “lobbying” and “commercial lobbyists” (para. 17 of the consultation paper) risks catching these bodies.  Could a membership fee count as “remuneration”?  Could members of an organisation count as “a third party”?  Although the annexed detailed response attempts to suggest amended definitions, SCDI does not believe it is possible to make a hard and fast distinction.


Systems should be put in place to make it clear that no organisation can guarantee preferential access to MSPs.  In SCDI’s view, the focus should therefore be on MSPs’ conduct and responsibilities, rather than the very large number of organisations in contact with them, whether on a one-off or continuing basis.  Put simply, it would be easier to regulate, and expose to public scrutiny, the diaries and workings of 129 MSPs than to attempt to regulate the activities of the many hundreds of commercial and non-commercial lobbyists.  In an area where definitions of lobbying activity cannot be agreed, it would be more realistic to scrutinise the lobbied than the many forms of lobbyist.  Section 7 of the Code of Conduct for MSPs already exists to govern their contacts with lobbyists.  This should be strengthened to include public access to MSP and Ministerial diaries in the Parliamentary Library and on the Parliament’s website.

Fundamentally, MSPs as public servants must expect to have their activities scrutinised by the public.  Commercial lobbyists, on the other hand, are under no ethical obligation but are generally content to work within industry-generated guidelines on standards of behaviour.  Rather than promoting a legislative solution, SCDI suggests that the Committee should instead seek to build public faith in both MSP and lobbying standards through ensuring transparency.


I trust the Committee will take SCDI’s comments into consideration in deciding whether to proceed with a registration scheme for commercial lobbyists.

Yours sincerely,
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Alan Wilson

Chief Executive

ANNEX

The Scottish Council for Development and Industry

SCDI is an independent membership network which strengthens Scotland's competitiveness by influencing Government policies to encourage sustainable economic prosperity.  The organisation, which celebrates its 70th anniversary this year, has a long and distinguished record of promoting the development of the Scottish economy.  Part of its original mission was “to examine and consider impartially the industrial, commercial and economic problems with which the country is faced [and] to endeavour to arrive at a solution to these problems …”  It attracted overseas investors, such as IBM, Honeywell and NCR, to locate in Scotland in the 1940s and 50s, and continues to play a key role in promoting Scottish exports, while bringing together the key interests in Scottish society to promote measures that will bring about a stronger Scottish economy.  SCDI’s membership includes organisations from all sectors of Scottish society, including businesses, trades unions, local authorities, education and the voluntary sector.  It is very much a “broad church.”  As such, it occupies a unique position in Scottish life.  A crucial factor in its success has been the influencing of Governments, parliamentarians, public agencies and the private sector in Scotland, the UK, Europe and world-wide.

SCDI is open about its activities.  All policy submissions are posted on its website (http://www.scdi.org.uk), as are a summary of SCDI Parliamentary activities and events.  SCDI policy is developed and approved by its Board and Executive Committees made up of representatives of a range of member bodies.  SCDI does not charge any fee for lobbying services.  Its lobbying work is instead aimed primarily at promoting SCDI’s agreed position on policy issues of the day.  SCDI is not, therefore, a “commercial lobbyist”.

QUESTIONS ON DEFINITION 

18.1 Do you think that the definition of lobbying set out in paragraph 13 accurately reflects the type of lobbying activity conducted by commercial lobbyists? 

Yes.  Clearly an important function of commercial lobbyists is the provision of advice on the workings of the Parliament as well as the direct representation of their clients to MSPs.  However, this definition could also cover the activities of a potentially huge range of membership bodies if the term “remuneration” were interpreted as including membership fees.  To avoid this, SCDI suggests that the term “remuneration” should be replaced by “fee”, which could also include a retainer paid by a client to a commercial lobbying company.

18.2 Do you think that this definition is useful in setting workable parameters for the type of lobbying activity to be covered by the registration scheme? 

No.  Its breadth would cover much of the lobbying activity that is undertaken in the Parliament, not only by commercial lobbyists, but also by representative bodies from civic society as a whole, including the voluntary sector and, potentially, small community groups. 

18.3 Do you think that the definition of commercial lobbyist set out in paragraph 17 identifies all those companies and individuals who may provide a lobbying service in return for remuneration? 

No.  Again, it is potentially too wide.  Any definition should make it clear that any register should include only commercial companies that undertake specific lobbying activity on a particular issue in return for a fee.

18.4 Do you think that this definition is useful in accurately identifying those commercial lobbyists who will be required to register?
No.  There is a danger that a very wide range of other, non-commercial organisations will be caught, for example the STUC, SCVO, RSPB and others, yet there is no suggestion that their contact with MSPs would give rise to any impropriety.  It is clear from the discussions in the Committee over the last year or so that such bodies are not among the organisations that any registration scheme should be aimed at, but the definitions in the consultation paper could, as currently drafted, potentially catch their activities.

QUESTIONS ON THE REGISTRATION FRAMEWORK 

SCDI understands from the Committee’s discussions that SCDI, and bodies like it, should not be covered by any registration scheme.  However, it offers the following views on the suggested registration framework: 

28.1 Do you envisage any difficulties in the provision of a list of staff involved in lobbying activity?
No.  SCDI employs a Government Affairs Manager, whose primary role is to develop and maintain links with MSPs, Parliamentary Committees, Ministers and civil servants, communicating both SCDI’s views to the Executive and Parliament and informing its members of their activities.  Most senior members of staff are involved in meetings with MSPs from time to time.

28.2 Do you envisage any difficulties in the disclosure of clients for whom lobbying services are provided?

Yes.  SCDI does not supply lobbying services directly to its members.  Instead, it seeks to influence Government and parliamentarians in the wider interests of the Scottish economy.  This may benefit particular members in a given case.  SCDI does not publish a list of members as some prefer to remain anonymous and current Data Protection legislation would prevent publication.  SCDI would have to seek the explicit consent of every member in order to release their membership details currently held on its database.  Such a process would be bureaucratic and would place a large additional burden on staff resources.

28.3 Do you envisage any difficulties in the provision of detailed information of subject matters which had been lobbied on?
Yes.  SCDI makes representations on a very wide range of issues by telephone, personal contact, e-mail and through its own events.  Keeping an up-to-date record of all of these contacts would again be bureaucratic, time-consuming and expensive in terms of staff resources.  Although commercial lobbyists no doubt keep a detailed record of their activity in order to invoice clients, requests for such information by the Parliament would inevitably be entering problem areas surrounding commercial confidentiality and would certainly place additional strains on businesses.

28.4 Do you envisage any difficulties in providing details of expenditure in relation to individual lobbying projects?
Yes.  SCDI’s Parliamentary activities are not undertaken on a project basis and it would be impossible to apportion costs to activities on individual issues.

28.5 Do you envisage any difficulties in providing details of fees in relation to individual lobbying projects?
This would not be possible for SCDI as it does not lobby for organisations on a fee basis.  However, SCDI would consider it an overly onerous request for Parliament to make of commercial lobbyists.

28.6 Are you aware of the extent to which, if at all, contingency fee arrangements are employed in providing lobbying services?
No.

28.7 Do you envisage any difficulties in maintaining the proposed register as a ‘live’ document both in hard copy and on the Parliament’s website?
Depending on the data collected, this could be an extremely time-consuming and resource-intensive task, both for lobbyists themselves and for those maintaining the database.  Instead, SCDI suggests that measures such as making MSPs’ diaries available to the Standards Committee Clerks should be employed to ensure transparency.

28.8 Do you agree that for the proposed register to be effective it is necessary to introduce adequate sanctions for non-compliance with the scheme?
Yes.  For any scheme to be effective, sanctions would need to target the privileges of the MSP in question, rather than the lobbying organisation.  

28.9 If so, what level of sanctions do you think are appropriate? 

SCDI does not have a view on appropriate sanctions, but believes that it is important to be clear about the implications of the imposition of sanctions under any scheme.  It notes the Parliament’s existing powers to impose sanctions on MSPs under Section 10 of the Code of Conduct.  Beyond “naming and shaming”, sanctions such as the suspension of MSPs’ voting rights for an appropriate period could be imposed.  However, any penalties would be likely to have an extremely harmful effect on the individual MSP’s constituents, who would be left – albeit temporarily – without their elected representative, and on his or her colleagues.

THE COMMITTEE IS PARTICULARLY INTERESTED IN THE FOLLOWING: 

Your views on the workability of the proposed definitions of "lobbying" and "commercial lobbyist". 

See covering letter.

Your views on the workability of the proposed registration scheme
See covering letter

Martin Bell

Policy Analyst

August 2001
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