2 August 2001

Mr Stephen Imrie

Clerk to the European Committee

The Scottish Parliament

EDINBURGH
EH99 1SP

Inquiry into the Future of Europe

The Scottish Council for Development and Industry (SCDI) is an independent membership network, which strengthens Scotland’s competitiveness by influencing Government policies to encourage sustainable economic prosperity.  In recent years, SCDI has made a number of contributions to the constitutional debate in Scotland and Scotland’s relationship with the European Union.  I am now writing to offer its response to the Parliament’s Inquiry into the Future of Europe.

European legislation has a significant impact on most of the policy issues devolved to the Parliament.  It is therefore crucial that the Parliament has the opportunity to feed its views into the policy process at EU level.  The formation of a European Business Committee was therefore one of SCDI’s recommendations in its response to the first Consultative Steering Group consultation.  SCDI is one of several organisations that offer the Committee its views on European Union documents.  SCDI also supports the ongoing development of links between the Parliament and similar continental bodies and the EU institutions themselves.

SCDI notes that the debate on the future of Europe launched at the Nice Summit in 2000 is intended to culminate in an Intergovernmental Conference, to be convened in 2004, to make the necessary amendments to the European Union’s founding Treaties.  I trust that there will be further opportunities for organisations such as SCDI to continue to contribute to the debate as it develops over the coming three years.  
A full response to the consultation questions is set out in the attached Annex.  I trust you will take SCDI’s views into consideration.  I am copying this letter to the Governance Team in the European Commission.

Yours sincerely

Alan Wilson

RESPONSES TO CONSULTATION QUESTIONS

1.
How can the subsidiarity principle be enacted in practice? 

Subsidiarity is a political rather than a legal concept and it is therefore impossible to define what it means in practice.  In a speech to the European Parliament on 15 February 2000, President Prodi proposed a “radical decentralisation” in Europe.  He suggested a move away from thinking on the basis of “hierarchical layers of competence separated by the subsidiarity principle and start thinking, instead, of a networking arrangement, with all levels of governance shaping, proposing, implementing and monitoring policy together.”  SCDI considers that this is a more helpful way of looking at the relationships between the various administrations in the European Union.  As this response will suggest later, it is more important to ensure that European legislation concentrates on setting broad objectives, leaving the details of implementation to Member States and their regions/nations (the latter are hereafter referred to as “regions”).

2.
How can competences and powers be defined and shared between the EU institutions, the Member States and the sub-Member State regions/nations? 

SCDI questions whether this allocation of competences – shared or exclusive – can be done at EU level.  The nature and powers of regional administrations differ widely from Member State to Member State and, indeed, within Member States themselves.  In the United Kingdom and Spain, for example, some regions have Parliaments with significant legislative powers, while others do not even have elected assemblies.  While the EU institutions should recognise the important role played by regions, it should be left to Member States to decide, after internal consultation, whether and how those regions should contribute to the EU legislative process, both in formulating the national negotiating line and in deciding representation in the Committee of the Regions, Council of Ministers and other EU institutions.

3.
What role might there be for a new 2nd Chamber in the EU, or a reformed Committee of the Regions or the other measures being proposed to increase the powers of the nations/regions of the EU? How can regions or sub-Member State institutions (such as the Scottish Parliament) be involved or are such new institutions to be limited to national parliaments and parliamentarians? How do other Member States involve regional and/or local institutions in decision-making on EU issues? 

SCDI is not convinced that there is a requirement for a second legislative chamber in the EU.  The existing European legislative process is already lengthy and tends to produce overly complicated legislation.  In SCDI’s view, the Committee of the Regions would have more influence if it had the ability to amend or request the revision of draft legislation, rather than simply the right to be consulted on certain issues.  SCDI suggests that efforts to give regions such as Scotland more direct influence on the legislative process should concentrate on revamping the Committee of the Regions, rather than seeking to create an additional institution.  Its role in the legislative process should be re-examined, as should its powers.  Consideration should also be given to extending the policy areas where the Committee of the Regions has a right to be involved.  

The Committee of the Regions has 222 members, of whom four represent Scotland as part of the UK’s delegation of 24 members.  Currently, the only Member of the Scottish Parliament on the Committee of the Regions is Hugh Henry, with Irene Oldfather as an alternate.  It is important that the Committee should bring expert knowledge of local and regional issues to the policy-making process at EU level.  All levels of governance in Scotland should be adequately represented on the Committee.  At present, the Scottish Parliament is under-represented.  As part of the outcome of the Intergovernmental Conference in 2004, SCDI would therefore like to see Scottish membership increased to at least six members.  This would allow two more MSPs to be appointed, while preserving the current level of local authority representation.

4.
What mechanisms are there to enable the Scottish Executive to play an increased role in developing policy within the UK in relation to EU issues, and how can effective parliamentary oversight be achieved? 

SCDI believes that the most effective way for Scotland to influence EU decisions is through the established UK internal route, with the Scottish Executive playing a full part in developing the UK’s position prior to negotiations in the Council of Ministers.  Scottish representation in UK delegations at the Council of Ministers is crucial when it is discussing devolved issues where Scotland has a strong interest, such as fisheries.  SCDI would like to see more evidence that Scottish Ministers are afforded the opportunity to put Scotland’s case in the Council.  

The Scottish Parliament already has the ability to question Scottish Ministers on the policy line that they take in such negotiations, although this tends to be after this is agreed and the negotiations have taken place.  As the dates for meetings of the Council are generally known well in advance, it would be useful if the Clerks could identify the likely major topics on the Council’s agenda with sufficient lead-time for the European Committee to discuss them in advance.  The outcome of such discussions could then be fed into the UK negotiating line. 
The European Committee is currently taking forward the possibility of facilitating a wider forum for the views of external organisations as a means of both identifying and reacting to Scottish/European issues co-operatively with the Committee.  SCDI supports this innovative approach.  It should help to identify issues and facilitate the communication of Scottish views at an earlier, more appropriate stage of the European policy process.  The Scottish Executive should be invited to participate in this forum.
SCDI is encouraged that the Parliament has also developed a direct dialogue with the European institutions, for example Parliamentary Committees have taken evidence from senior Commission civil servants, such as Jim Currie, Director-General of DG Environment.
5.
What form will the proposed "active involvement" of Scotland and other constitutional regions/nations in the IGC process take? Secondly, if a ‘Convention’ is formed to take the IGC process forward, what role is there for Scotland and other regions/nations who are not Member States of the EU? 

It is important that Scotland should be involved in the IGC process.  The “constitutional regions”, such as Scotland, Flanders and Catalonia, whose Parliaments have the power to legislate on the same basis as their “national” Parliaments, are in a special position.  Like national Parliaments, they are obliged to legislate to implement European legislation and therefore have a particular interest in influencing its content.  SCDI would like to see the Members of those Parliaments being consulted on the same basis as Members of Member States’ national Parliaments.

SCDI has suggested before that the Scottish Parliament could take the opportunity to act as a catalyst in forming a forum of the European Committees from all the European sub-national legislatures, which might meet twice a year.  Such a forum would be open to legislatures across Europe, including those of the candidate countries.  Given that the European Committee has taken the initiative in organising the present Inquiry, there is an opportunity to work with other European legislatures to convene a forum that would discuss the issues involved in the IGC, following on from the Laeken Council in December 2001.

6.
Once passed, how can legislation be transposed and implemented in a more efficient and transparent fashion, and what measures can the Scottish Executive adopt to make this so? 

In SCDI’s view, it is too late to start the examination of the issue of transposition and implementation only once legislation is passed.  Instead, an effective pre-legislative consultation process at EU level, involving the European regions, should identify the issues with a view to producing better legislation.  European legislation should concentrate on defining objectives, leaving the details of implementation to authorities in Member States and regions within them.  The Scottish Executive should also consult with relevant interests in Scotland - such as CoSLA, SEPA, SCDI, and the STUC - during the legislative process itself in order that possible problems in implementation can be identified and modifications fed into the UK negotiating line.  SCDI supports the proposal by CoSLA and the Scottish Executive that there should be a code of conduct on consultation to ensure that Scottish views can be taken into account in legislation that affects Scotland before it is put forward to the Council and European Parliament.

As an illustration of the issues involved in implementing EU legislation, increasingly SCDI sees Directives being passed without significant cognisance being taken of local circumstances.  More flexibility in implementation at regional level would allow for local needs to be accommodated in achieving the measures’ objectives.  Although Directives are intended to set out broad objectives for Member States to meet, using means appropriate to their circumstances, they are often very detailed, leaving little discretion to Member States.  In effect, they can be Regulations in everything but name.  In his evidence to the European Committee on 22 May 2001, Mr de Rynck of the European Commission’s Governance Team, suggested that the EU should give regions in Member States the opportunity “to organise implementation in a different fashion to give more flexibility within the context of clearly defined EU objectives.”  SCDI agrees with this proposition.

7.
What ‘rights’ should sub-Member State regions/nations and their citizens enjoy in relation to say, for example, possible redress through the European Court of Justice, the right to cross-border collaboration with other territorial authorities in other member states and also to legally enforceable fundamental rights? 

SCDI supports the development of links between the Scottish Parliament and other Parliaments and regions elsewhere in Europe.  In SCDI’s view, there is nothing to stop cross-border collaboration between regional authorities in the EU – indeed, many existing EU programmes encourage it.  It is not clear what further action is required to safeguard these “rights”. 


 

Martin Bell

Policy Analyst
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