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30 September 2002 

Mr Andrew Watson

Scottish Executive Finance and Central Services Department

External Relations Division

Area 3-J

Victoria Quay

EDINBURGH
EH6 6QQ

FutureofEurope@scotland.gsi.gov.uk
Dear Mr Watson

Debate on the Future of Europe

I refer to the Deputy First Minister’s letter of 14 August to Donal Dowds, the Scottish Council for Development and Industry’s Chairman, seeking SCDI’s views on the above Scottish Executive consultation on the debate on the future of Europe.  

SCDI has a long track record of encouraging closer relations between Scotland and the institutions of the European Union, being a founder member of Scotland Europa.  It also organises regular policy missions to Brussels for members.  As part of SCDI’s long tradition of promoting trade between Scotland and overseas markets, it published a “Business Guide to EU Enlargement” in Autumn 2001, with the support of the Executive and the European Commission, and plans to organise a series of trade missions to the accession countries from 2003.  Finally, SCDI’s major conference in March 2003, the International Forum,  will have a European theme.

In recent years, SCDI has made a number of contributions to the constitutional debate in Scotland and specifically Scotland’s relationship with the European Union; most recently, submissions to the Scottish Parliament European Committee’s Inquiry on the Future of Europe, and the same Committee’s ongoing consultation on Scotland’s representation in Brussels, also giving oral evidence to the latter Inquiry.

A full response to the consultation questions is set out in the attached Annex.  I trust you will take SCDI’s views into consideration and confirm that SCDI is comfortable with this response being made public.
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Yours sincerely

Alan Wilson

SCOTTISH COUNCIL FOR DEVELOPMENT AND INDUSTRY

SCOTTISH EXECUTIVE CONSULTATION 

ON THE DEBATE ON 

THE FUTURE OF EUROPE

1.
This response follows the format of the consultation questions.

Key points

· the tide of policy responsibility should be free to shift both ways between Member States and EU institutions.

· if Scotland is to realise the full benefits of the single market, the UK should join the Eurozone at the earliest, most appropriate opportunity.

· Member States should decide, after internal consultation, whether and how their regions should contribute to the EU legislative process.

· in SCDI’s view, it is not the number of EU legislative instruments that is the problem, it is often the way in which they are implemented.

· SCDI is not convinced that there is a requirement for a second legislative chamber in the EU.

· SCDI suggests that efforts to give regions such as Scotland more direct influence on the legislative process should concentrate on revamping the Committee of the Regions, rather than seeking to create an additional institution.

· Presently, the most effective way for Scotland to influence EU decisions is through the established UK internal route, with the Scottish Executive playing a full part in developing the UK’s position prior to negotiations in the Council of Ministers.

· the UK diplomatic route should be complemented by direct Scottish lobbying in Brussels.

· the creation of an active and adequately facilitated Scottish European Network or Forum should be investigated.  

· an  Extranet for the sharing of briefing and policy papers is required in order to develop a more open policy and representation network on Scottish / EU issues.

· there is a need for an effective pre-legislative consultation process at EU level.

· SCDI is not convinced that an EU constitution is necessary.
Division of competence within the European Union

2.
This question inevitably raises questions about subsidiarity.  Subsidiarity is a political rather than a legal concept and it is therefore virtually impossible to define what it means in practice.  As the European Community has evolved into the European Union over the years, it has become more apparent just how much integration is required to build a single European market.  The tentacles of the EU touch most areas of our lives because most areas of our lives have an impact on Europe’s economic development.  It is difficult to have a single market without a single environmental policy; common action on education can play an important role in encouraging labour mobility; and even a common cultural policy can arguably make a contribution towards promoting understanding and therefore trade between different cultures.  Indeed, SCDI believes that if Scotland is to realise the full benefits of the single market, the UK should join the Eurozone at the earliest, most appropriate opportunity, provided that the agreed entry rate does not affect long-term competitiveness.  Even the Justice and Home Affairs pillar of the EU – currently outwith the legal framework of the single market – has relevance to the European single market.  The current debate on asylum seekers has ramifications for the availability of skilled and unskilled labour in a number of areas of the EU.  It is therefore no easy task to decide where the boundaries between EU and Member State - and indeed regional – responsibility should lie, and these boundaries shift with time.  It will always be difficult to determine the balance of responsibility between EU and Member States.  This need not be a concern.

3.
In a speech to the European Parliament on 15 February 2000, President Romano Prodi proposed a “radical decentralisation” in Europe.  He suggested a move away from thinking on the basis of “hierarchical layers of competence separated by the subsidiarity principle and start thinking, instead, of a networking arrangement, with all levels of governance shaping, proposing, implementing and monitoring policy together.”  SCDI considers that this is a helpful way of looking at the relationships between the various administrations in the European Union.  As this response will suggest later, it is more important to ensure that European legislation concentrates on setting broad objectives, leaving the details of implementation to Member States and their regions/nations (the latter are hereafter referred to as “regions”).  The important point is that the tide of responsibility should be free to shift both ways.  If it becomes more appropriate to exercise current EU powers in a particular policy area at Member State level rather than EU level – perhaps, for example, agricultural policy – then it is important that this shift should not be hindered or limited by current institutional arrangements.  What matters is the effectiveness of the policy intervention, not who is carrying it out.

4.
Looking at the position of European regions such as Scotland in the EU, SCDI questions whether the allocation of competences can be done at EU level.  The nature and powers of regional administrations differ widely from Member State to Member State and, indeed, within Member States themselves.  In the United Kingdom and Spain, for example, some regions have Parliaments with significant legislative and tax-raising powers, while others do not have elected assemblies at all.  While the EU institutions should recognise the important role played by regions, it should be left to Member States to decide, after internal consultation, whether and how those regions should contribute to the EU legislative process, both in formulating the national negotiating line and in deciding representation in the Committee of the Regions, Council of Ministers and other EU institutions.

Simplification of the Union’s instruments 

5.
The European Union has a wide range of instruments at its disposal.  It is important to remember that each is designed for use in specific circumstances.  For example, Regulations are used to set the EU’s Common External Tariff because there must be complete uniformity in the treatment of goods imported into the EU from third countries, whatever their point of entry.  There should be no room for Member State discretion in this area.  Directives, on the other hand, are intended to set broad objectives, leaving Member States discretion as to how they reach those goals in order to allow for local needs.  In SCDI’s view, it is not the number of instruments that is the problem, it is often the way in which they are implemented.

6.
As an illustration of the issues involved in implementing EU legislation, increasingly SCDI sees Directives being passed without significant cognisance being taken of local circumstances.  More flexibility in implementation at regional level would allow for local needs to be accommodated in achieving the measures’ objectives.  Currently, Directives are often very detailed, leaving little discretion to Member States.  In effect, they can be Regulations in everything but name.  In his evidence to the Scottish Parliament European Committee on 22 May 2001, Mr de Rynck of the European Commission’s Governance Team, suggested that the EU should give regions in Member States the opportunity “to organise implementation in a different fashion to give more flexibility within the context of clearly defined EU objectives.”  This would involve the widespread use of framework legislation.  SCDI agrees with this proposition.

Democracy, transparency and efficiency in the European Union
7.
The European Parliament has gradually acquired more power in the legislative process, with the result that it now exercises a significant impact on the content of EU legislation.  From a democratic perspective, this has been a welcome development.  Unfortunately, the increased power of the Parliament does not appear to have been reflected in an increase in the interest of the electorate at large.  The low level of voter turnout at the last European elections in Scotland was a cause for concern, and does suggest a lack of engagement with the European political process, despite taking place in the context of a worrying fall in turnout at all elections in recent years.  There remain issues about the adequacy of the link between MEPs and their constituents, given the sheer size of constituencies.  The introduction of a different voting system in Scotland at the last election, when Scotland become a single eight member constituency, has perhaps weakened this link further, although SCDI does not believe that this consideration outweighs the increased proportionality in representation that has undoubtedly resulted.  SCDI does, however, welcome the efforts of Scottish MEPs such as Professor Sir Neil MacCormick, in taking the debate on the Future of Europe to communities across Scotland.

8.
SCDI is not convinced that there is a requirement for a second legislative chamber in the EU.  The existing European legislative process is already lengthy, difficult for the uninitiated to understand, and tends to produce overly complicated legislation.  A second chamber would not improve transparency or efficiency.  In SCDI’s view, the Committee of the Regions would have more influence if it had the ability to amend or request the revision of draft legislation, rather than simply the right to be consulted on certain issues.  SCDI suggests that efforts to give regions such as Scotland more direct influence on the legislative process should concentrate on revamping the Committee of the Regions, rather than seeking to create an additional institution.  Its role in the legislative process should be re-examined, as should its powers.  Consideration should also be given to extending the policy areas where the Committee of the Regions has a right to be involved.  

9.
In the present political situation, SCDI believes that the most effective way for Scotland to influence EU decisions is through the established UK internal route, with the Scottish Executive playing a full part in developing the UK’s position prior to negotiations in the Council of Ministers.  Scottish representation in UK delegations at the Council of Ministers is crucial when it is discussing devolved issues where Scotland has a strong interest, such as fisheries.  SCDI would like to see more evidence that Scottish Ministers are afforded the opportunity to put Scotland’s case in the Council.  Currently, the perception is that the EU’s most powerful legislative body makes decisions in “smoke filled rooms”.  The EU’s transparency and legitimacy would be given a significant boost if all negotiations in the Council of Ministers were conducted in public.

10.
The Scottish Parliament already has the ability to question Scottish Ministers on the policy line that they take in such negotiations, although this tends to be after this is agreed and the negotiations have taken place.  As the dates for meetings of the Council are generally known well in advance, it would be useful if the Committee Clerks could identify the likely major topics on the Council’s agenda with sufficient lead-time for the European Committee and others to discuss them in advance.  The outcome of such discussions could then be fed into the UK negotiating line. 

11.
The UK diplomatic route should be complemented by direct Scottish lobbying in Brussels.  As mentioned in the covering letter to this submission, SCDI has contributed to the Scottish Parliament European Committee’s current Inquiry into Scotland’s representation in Brussels.  SCDI believes that much good work is done in Brussels by a wide range of players – Scotland’s MEPs, Scotland Europa, the Scottish Executive EU office, CoSLA, and the Scottish diaspora in the EU Institutions, UKREP, and a variety of other organisations.  Although the Irish are highly effective networkers in Brussels, Scotland also does well in this area, with Scotland Europa being one of the leading bodies of its kind.  What needs to be improved is the degree of information sharing between the various partners for the common good, and a raising of awareness in the Scottish economic development community of the significant benefits of tapping into this network.  In SCDI’s view, this is an area where the Executive should take the initiative in exploring how information could be shared more widely among what the European Committee has described as “Team Scotland”.  In its submission to the European Committee, SCDI suggested that the Committee investigate the creation of an active and adequately facilitated Scottish European Network or Forum.  It also recommended the development of an Extranet for the sharing of briefing and policy papers in order to develop a more open policy and representation network on Scottish / EU issues.

12.
Turning to improving the efficiency of decision-making processes in the EU, SCDI believes that there is a need for an effective pre-legislative consultation process at EU level, involving the European regions, which should identify the issues with a view to producing better legislation.  European legislation should concentrate on defining objectives, leaving the details of implementation to authorities in Member States and regions within them.  The Scottish Executive should also consult with relevant interests in Scotland - such as CoSLA, SEPA, SCDI, and the STUC - during the legislative process itself in order that possible problems in implementation can be identified and modifications fed into the UK negotiating line.  SCDI supports the proposal by CoSLA and the Scottish Executive that there should be a code of conduct on consultation to ensure that Scottish views can be taken into account in legislation that affects Scotland before it is put forward to the Council and European Parliament.  The Executive’s suggestion of the establishment of a “subsidiarity watchdog” is an interesting contribution to the debate.

A constitution for European citizens
13.
The issue of whether or not the European Union should have a written constitution, along the lines of the German Grundgesetz or the American Constitution, is perhaps of less interest to the British population at large than to their fellow Europeans.  The United Kingdom’s unwritten  - or at least uncodified – constitution has arguably served the country well enough for centuries.  There is therefore not necessarily, to British eyes, anything problematic with the current form of the acquis communautaire.  Legislators and diplomats in the Member States and the EU Institutions can work effectively within the existing legal framework, yet it must be acknowledged that individual citizens and organisations not familiar with the EU find its mass of legislation impenetrable.  That is not good for European democracy.  It is crucial that Valéry Giscard d’Éstaing’s Convention addresses this key issue.

14.
To some, a constitution for the EU could act as a limitation on the powers of the EU, while to others, it might represent a further step towards closer integration.  In broad terms, SCDI is pro-Euro and pro-enlargement.  It therefore supports any development that will enable a larger EU to work more effectively.  Institutional changes that will lead to improved, more streamlined decision-making are necessary.  It may be argued that the current Treaty of Rome, for example, gives areas such as the Common Agricultural Policy (CAP) a constitutional status which makes it virtually impossible to carry out radical reform in the agricultural sector.  Agricultural subsidies are a major hurdle for enlargement.  While the single market rules are fundamental to the EU’s existence, and therefore should be rules of a “consitutional” character, a written constitution could omit articles on the CAP.  Despite this, SCDI is not convinced that a written constitution would make a significant contribution to facilitating enlargement, and it is certainly not a sine qua non.  

Martin Bell

Policy Analyst

Policy Unit

Scottish Council for Development and Industry

September 2002
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