SCDI Response to the Scotland Office Consultation

on the Size of the Scottish Parliament

Introduction :

1.
SCDI is responding to this consultation because of the importance of the Scottish Parliament in the economic, civic and constitutional development of Scotland. In their first two years of operation, and although still young organisations, the Scottish Parliament and Scottish Executive have made an impact on many Scots. The policy and legislation in development, and currently passing through the Parliament, will widen that impact still further.

2.
The relationship between the devolved Executive and Parliament in Scotland and the UK Government and Parliament is complex but undoubtedly important and operates on several practical levels. These levels include relationships between individuals such as Ministers, MPs or MSPs but also organisations such as government departments or agencies and, of course, the different reserved and devolved legislation competences. This relationship and policy environment, commonly termed the devolution settlement, is guided principally but not solely by the Scotland Act. Further guidance, of varying legal and moral authority, exists for example in concordats between the Scottish Executive and UK government departments, the Scottish Parliament's standing orders, the Scottish Executive Ministerial Code, the Principles expressed in the CSG Report and, in common usage, the "settled will" of the Scottish people as expressed through the 74% Yes vote at the 1997 referendum to establish the Scottish Parliament.

3.
The Scottish Parliament was established, with its current size, electoral system and principles of operation following a lengthy dialogue utilising the broad consensus positions of the Scottish Constitutional Convention and, later, the Consultative Steering Group. SCDI, as part of Scottish society, participated in that dialogue, supporting both the Constitutional Convention and the CSG Group.  

4.
SCDI is a non-partisan organisation which participated in the Scottish Constitutional Convention and has worked constantly to improve the knowledge of its members and others regarding the proposals for and likely consequences of a Scottish Parliament, and the ongoing legislative and scrutiny programme of the Parliament. SCDI also continues to maintain its traditional role of commenting on public policy and improving the communication between the stakeholders in the Scottish economy and public representatives such as councillors, MSPs, MPs and MEPs. SCDI has therefore supported the new Scottish Parliament as a democratic, constitutional institution capable of initiating or scrutinising public policy and legislation in Scotland and adapting that policy or legislation more closely to distinct Scottish needs.

5.
As an organisation that works regularly with both the central and devolved governments and parliaments, SCDI has developed a practical understanding of the current constitutional settlement in the UK. This response offers our views based on practical experience so far of the efficiency of that settlement. This point is important because only a short period of time, less than three years, has been available in which to judge the efficiency of current arrangements and it is therefore extremely difficult to provide empirical evidence. Our views are therefore developed from relatively recent experience but based on a deep working knowledge of the situation prior to July 1999. SCDI has worked with the UK Government and civil service departments since its foundation in 1931.

6.
We accept and welcome the Scotland Office commitment to consult on the size of the Scottish Parliament. While there is only a short timescale, between July 1999 and March 2002, from which to judge the efficiency of current arrangements, the willingness to consult broadly is welcome.

7.
It is, however, of particular regret that the timescale of this consultation appears to have taken minimal regard of the ongoing Inquiry on the Implementation of the CSG Principles by the Scottish Parliament's Procedures Committee. Much of the evidence the Scotland Office seeks on how the Scottish Parliament and MSPs operate, on their workload and on the efficiency of current arrangements is likely to become available when that Inquiry reports. SCDI suggests that the Scotland Office investigates the possibility of receiving an interim report from the Procedures Committee of the Scottish Parliament - perhaps relating particularly to the evidence gathered on MSP  / Committee workload.

8.
The consultation document makes clear from the outset that two relevant issues connected to the consultation are not part of the consultation. That the UK Government has fixed positions on these issues at the current time. These issues are -

1. The UK Government intends to reduce the number of Scottish MPs at Westminster in line with final report of the Boundary Commission review published on 7/2/2002.

2. The UK Government has no plans to change the current electoral system for the Scottish Parliament. (The Additional Member System.)

9.
These fixed policy positions place important constraints on any response to this consultation. For example, respondents cannot argue against the reduction in the number of Scottish MPs and respondents cannot introduce the possibility that the use of other electoral systems might ameliorate the effects of any proposal to reduce MSP numbers.

10.
SCDI also notes that the Scottish Parliament works within the guidance of the Consultative Steering Group Principles. These principles, expressed in full are – 

· the Scottish Parliament should embody and reflect the sharing of power between the people of Scotland, the legislators and the Scottish Executive; 

· the Scottish Executive should be accountable to the Scottish Parliament and the Parliament and the Executive should be accountable to the people of Scotland; 

· the Scottish Parliament should be accessible, open, responsive and develop procedures which make possible a participative approach to the development, consideration and scrutiny of policy and legislation;

· the Scottish Parliament in its operation and its appointments should recognise the need to promote equal opportunities for all.

11.
The continued acceptance and utilisation of these principles by all parties is a better guide for realising a fair, just and universally accepted electoral system of democracy in Scotland as part of the UK than the mechanical application of an electoral formula across the UK. In this youthful phase of its development, the number of MSPs at the Scottish Parliament should not be altered simply as a result of the knock-on effect of changes to the formula for electoral representation in the UK Parliament. That simplistic, formulaic approach should instead be set aside in the wider context of the consensual dialogue and agreements which initiated the Scottish Parliament and resulted in the current number of MSP representatives.

12.
SCDI recommends that this Scotland Office consultation exercise takes those principles into account in its core criteria to ensure the eventual recommended number of MSPs have the capacity for continued implementation of these principles.

Question 1 : What would be the consequence of the reduction required by the Scotland Act on the operation of the Scottish Parliament, and in particular on the Committee system, the workload of MSPs, the service provided to constituents and the role of the members elected from the list system?

13.
SCDI has particular concerns that any reduction in the number of MSPs will adversely affect the operation of the Scottish Parliament and these are detailed below.

14.
The Scottish Parliament is a unicameral Parliament and that arrangement places particular duties and responsibilities on the Parliamentary Committees. The Committees have the triple roles of -

· scrutiny of legislation originating from the Executive or individual MSPs, 

· the right to initiate legislation as a Committee,

· the duty of inquiry into issues of relevance to their Committee remits. 

15.
As a consequence of these responsibilities, SCDI believes a reduction in MSP numbers would adversely affect the capacity of the Committees in the Scottish Parliament to transact business. Such a reduction in the capacity of Committees would undermine the principles of the Parliament and therefore its legitimacy.

16.
A reduced number of MSPs would mean -

1. A reduction in the accessibility of the Parliament and individual MSPs available for dialogue. SCDI believes this could also reduce accessibility and accountability.

2. Reduced potential for external participation in Parliamentary Committee work with fewer MSPs available as access contacts for Committees. SCDI believes this will reduce participation.

3. A consequent reduction in the number of MSP members to each Committee would reduce the actual MSP man hours available to discuss and transact business. SCDI believes this would limit legislative throughput and time available for proper, thorough inquiry and scrutiny processes.

17.
Other closely related points SCDI wishes to bring to the attention of the Scotland Office are detailed below. 

18.
The decision to reduce the number of MSPs on several committees, and the number of cross-memberships on Committees, which took place in January 2001 was supported at the time by the Scottish Parliament and Scottish Executive with comments that MSPs had requested more time to concentrate on the work of a particular Committee. The time available to them in the working week was considered too short to adequately cover membership of two or three Committees. This evidence supports the retention of the current number of MSPs in order to transact, at least, the current levels of business within the Parliament. 

19.
SCDI did not support the previous reduction in the number of Committee Members. As a result of that reduction, actual MSP man hours spent in some Committees such as, for example, the European Committee, reduced from 39 to 27 as membership fell from 13 to 9, some 31%. Again, this reduced the man hours available for scrutiny and inquiry, reducing the pool of MSPs tasked with oversight of specific Committee issues and responsibilities.   

20.
A reduction in MSP numbers would reduce capacity for MSPs to attend and support cross-party groups and consequently to communicate with the wider identifiable constituencies which characterise such CPGs. (Groups of organisations related through connected issues such as health, environment, gender, economic or single issue groups.)  Cross-Party Groups are often outward looking, allowing non-MSP membership, and therefore increase the participation of civic society with MSPs, sharing power through contact and dialogue. SCDI believes a reduction in CPGs linked to reduced MSP numbers would result in reduced participation.

21.
A further consideration is that whereas in the UK, legislation and other issues in the House of Commons are shadowed and commented on by the House of Lords this second chamber arrangement is not available in Scotland. A reduction of MSP numbers would leave fewer MSPs and man hours available in the Scottish Parliament Chamber debates or Committees to provide adequate scrutiny and inquiry with no second chamber available to provide oversight of the Scottish Executive.  

22.
The demographic breakdown of the whole MSP group is also linked to the Parliamentary representation of Scotland's diverse cultures and regions. Whilst the current profile shows a successful first intake in terms of improving gender balance it could be criticised on grounds of ethnic diversity. The current representation of MSPs from all the Scottish regions is recognition of the need for diversity in the Parliament. A reflection of voter support towards wider or non-mainstream political parties (such as the Green or Scottish Socialist Party) or to independent MSP candidates is also currently facilitated by a combination of the electoral system and number of constituencies in Scotland. 

23.
Such diversity in the group of MSPs is in keeping with the principles on which the Scottish Parliament is founded. A reduction in the number of constituencies and MSPs, even though it may maintain the principle of proportionality, would very likely have a negative impact on, and undermine the potential for further improving, the Parliament's demographic diversity. 

24.
With regard to the role of MSPs elected from the Regional List. As an external organisation working with all relevant MSPs and Committees, Regional List MSPs are considered by SCDI to have parity of esteem with FPP constituency MSPs. SCDI views Regional List and FPP members as having the same duties and responsibilities to represent constituents. Therefore, we would not wish to see the role of Regional List MSPs affected by constituency boundary changes. If the current FPP constituency boundaries for Scottish Parliament elections are maintained, SCDI would support the maintenance of the existing Regional List constituency boundaries. 

25.
The number of MSPs available for dialogue, correspondence, meetings and engagement is linked to the CSG Principles on Accessibility, Accountability and Participation. The service a reduced number of MSPs might be able to offer to Scotland as a whole, to identifiable wider constituencies (e.g. gender based or issue based constituencies), and to their individual constituents, would seem likely to be compromised on a pro rata basis.

Question 2 : What practical effect and issues would arise in their relationship as constituency representatives between MPs, MSPs and councillors if the present number of MSPs were to be retained and non-coterminous boundaries between Westminster and the Scottish Parliament constituencies created, and how could any difficulties be overcome?

26.
Although the "practical effect and issues" of the introduction of non-coterminous  constituency boundaries on individuals and organisations other than councillors, MPs and MSPs is discussed below in Q3, this question relates specifically to the relationship between political representatives. SCDI points out that this group of political representatives is not limited to three but also includes the MEP representatives to the European Parliament.

27.
The consultation question suggests that communications and relationships between the political representatives at the different scales, given non-coterminous boundaries, would create "issues" and "difficulties". At SCDI we have little direct experience of poor relationships or communications between political representatives. We suggest that such breakdowns in communication are at least as likely to arise from party political, issue or personality clashes as they are to arise from non-coterminous boundaries. As such, a change to constituency boundaries should not be directly correlated to the quality of communications or difficulties between representatives since several other factors are involved.

28.
SCDI is unconvinced that there would be additional difficulties caused by implementing non-coterminous boundaries in Scottish constituencies. However, two recommendations are made below which might prove practical.

29.
First, complementary, ongoing programmes of independent "signposting" for constituents to help identify the most appropriate single political representative (or combination of representatives), and a programme of voter and representative education might be helpful in reducing grounds for difficulty. SCDI has suggested this course of action in its reply to previous, related consultation exercises.    

30.
Secondly, the new Public Sector Ombudsman in Scotland might be additionally tasked with providing a first point of "guidance" to political representatives on any issues they might wish to have impartially and independently decided. The Ombudsman could be instructed to involve other relevant persons in such considerations e.g. the UK Parliamentary Commissioner for Standards or the proposed Scottish Parliamentary Standards Commissioner. (The Bills to create the offices of Scottish Public Sector Ombudsman and Scottish Parliamentary Standards Commissioner are currently in progress, undergoing scrutiny in the Scottish Parliament.) 

Question 3 : What are the implications where shared constituency boundaries are not in place for electoral administrators and local authorities in relation to the registration of voters and the conduct of elections, and what would need to be done to ensure the effective and efficient running of the democratic process?

31.
On the issue of coterminous boundaries for constituencies, SCDI notes that there are four differing constituency sizes (all without coterminous boundaries) currently applying in Scotland. They are, in increasing order of area -

· The wards for Local Authority elections for Councillors

· The existing constituencies for UK Parliament elections for MPs

· The constituencies for Scottish Parliament elections for List MSPs

· The single, Scotland-wide constituency for European Parliament elections for MEPs

32.
With four existing constituency sizes linked to various representatives the Scottish electorate is already familiar with non-coterminous constituencies when exercising their right to vote. 

33.
An extensive test of the voters ability to accept and understand this spread of constituency boundaries has already passed when the elections to the Scottish Parliament FPP and Regional Lists for MSPs and Local Authority wards for Councillors took place on the same day in May 1999. (A mix of three non-coterminous constituency sizes.)

34.
On the basis of that existing evidence from the 1999 Scottish Parliament and Local Authority elections, SCDI suggests that electoral administrators and local authorities were able to carry out their duties without unreasonable demands on their resources and without electoral misconduct or accident in relation to the registration of voters and the conduct of elections.

35.
Indeed, it could be argued that the turnout for that particular Local Authority election may well have been boosted by the clarity of the link between the electoral processes at local and national level. (Although turnout for this set of elections as a whole was likely to be unusually high as it was the first ever election to the Scottish Parliament.)

36.
Further supporting evidence for the ability of the Scottish electorate and the existing electoral administration systems to understand and facilitate new or changed election procedures and constituency size changes is available from the latest elections of Scottish MEPs to the European Parliament. These July 1999 elections changed representation from eight MEPs elected under the First Past the Post system in eight "regional" constituencies to eight MEPs elected under the d'Hondt Proportional Representation system within one, Scottish-wide constituency. Again, the changes were accepted by the electorate and the electoral administration procedures appeared to run smoothly.  

37.
The consultation document itself states that "in England….there is in practice less coterminosity between Westminster and local government boundaries" and this statement simply underlines the situation in many other countries such as Germany and Canada where constituency boundaries between different levels of government are not coterminous. This does not appear to have caused confusion for the electorate or particular problems in administration of elections.  

38.
SCDI notes the consultation paper statement that "Although not a matter directly for the Government to consider, you may wish to comment, if appropriate, on the implications for the structure and operation of political parties if boundaries cease to become coterminous, and on how any difficulties could be overcome." SCDI agrees that this is not a matter for government but rather a matter for the political parties themselves. The practicality, or otherwise, of the current or future administrative and fund raising structures of political parties in Scotland and the UK should not influence the shape of constituency sizes.

39.
In conclusion, SCDI supports an amendment of the Scotland Act 1998 to remove the link between the number of Scottish constituencies represented by MPs in the UK Parliament and the number of Scottish Parliament constituencies and MSPs. For the time being, the number of MSPs should be maintained at the current level of 129 and any changes in the number of MSPs in the future should be a matter for the Scottish Parliament, in full consultation with the UK Parliament and the Scottish electorate.

Roland Diggens,

SCDI
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Annex : Supporting Evidence from SCDI response to the Scottish Parliament Procedures Committee CSG Principles Implementation Inquiry (August 2001)- 

Relevant Extracts are inserted below. A full copy is available on request.

"Despite the undoubted pressure of Executive and Parliamentary business, the aim should not be speedy legislation, but policy and legislation that considers Scottish needs and arrives at a best fit for Parliament's constituents."

"The Parliament's consultation procedures are still in the process of bedding down but SCDI is heartened by the Committees wish to review them. In general, SCDI is of the view that the Parliament has been innovative, open and accessible in its consultation procedures…"

" A related point here on member / constituency responsibilities is the broader definition of Parliament’s constituents. …. There are clearly very significant time pressures on individual MSPs in performing their Parliamentary and constituency duties. …prioritising their availability towards local constituency and Parliamentary duties at the expense of wider audiences and opportunities to engage in policy discussion. A similar argument can be made for Cross-Party Groups where Parliamentary endorsement … can help to support the accountability principle whilst improving contact and awareness amongst wider constituencies."

"Some confusion still arises over the respective responsibilities of List and FPP Constituency MSPs with the possibility of further confusion regarding MPs and MEPs. … to reduce confusion on responsibilities, SCDI would recommend that research be undertaken on improving the "signposting" … for constituents on which representative to contact. "

"SCDI is of the view that the working pattern of the Parliament is appropriate and family friendly for the organisations working with the Parliament. However we have concerns that MSPs, their staff and Parliamentary Staff are under considerable stress and pressure of time."

"SCDI believes that the reduction in committee member numbers was therefore not conducive to implementation of the CSG principles. We are also concerned with the possibility of a reduction in the total number of MSPs linked to the possible reduction in the number of Scottish MPs at the UK Parliamentary level based on constituency boundary reviews. A reduction in the number of MSPs would critically damage the ability of Parliament and Parliamentary Committees to undertake adequate scrutiny or initiate legislation / policy, perhaps even for MSPs to adequately represent their constituents."
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