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I am writing to set out the views of the Scottish Council for Development and Industry (SCDI) regarding the above consultation paper.  
SCDI is an independent economic development organisation that strengthens Scotland’s economy through the formulation and promotion of innovative public policies to encourage sustainable economic prosperity.  Its more than 1,000 members are drawn from businesses, local authorities, trades union, educational institutions and the voluntary sector.

Although SCDI recognises that many of the issues covered by the Bill are of most relevance to, and best dealt with directly by, charities and their representative bodies themselves, a number of issues are of more general effect.  We also note that the recommendations of the Scottish Executive’s Review of Policies to Promote the Social Economy will be published shortly and look forward to the opportunity to consider these proposals in due course.

We have not therefore offered comments on all points contained in the consultation paper but have identified in each case those points on which we would wish our views to be taken into consideration.
Overview and Key Issues
SCDI welcomes the move to clarify and modernise the legislative context in which charities operate.  Providing a legislative and regulatory framework which allows civic society to be confident in the independence and integrity of charities is crucial in allowing these organisations to fulfil the vital role they play in Scottish life.  This requires legislation and regulation that is clear, transparent, proportionate and cost effective.  To that end, our comments on the particular issues in the consultation paper are as follows.
Section 2 – A vision of a flourishing charities sector

SCDI welcomes the consultative and open approach demonstrated by the Scottish Executive in drawing up the proposals.  We also concur with the general direction of respecting the independence of charities; recognising the distinctiveness of the Scottish charities context; the need to regulate different sizes of charity proportionately and to maintain consistency with the UK position (especially in the light of the uniform tax regime) as far as possible.
Section 3 – Key issues for the reform of Scottish charity law – A summary of our thinking and proposals in the draft Bill
SCDI welcomes the move to make the definition of a charitable organisation clear.  Especially where charities are operating in contexts where other organisations and businesses are present, there is a value in a publicly understood and rigorously defined definition of charitable purposes and public benefit.
Charitable Purposes

We agree with the approach which seeks to align, as precisely as parliamentary process allows, the definitions of ‘charitable purposes’ north and south of the border.  Uneven tax relief would be an unwelcome step and we support the Executive’s commitment to strive for identical definitions.
Public Benefit
SCDI agrees that in defining ‘public benefit’ there is again, in light of the tax implications, a need to avoid dislocation between Scotland and the rest of the UK.  While respecting the claim that setting out the detailed criteria for public benefit on the face of the bill would be inflexible, we see value in defining public benefit in a way that wider society can access and understand.  Should the interpretation of ‘public benefit’ be left to the regulator, SCDI thinks the regulator should be required to make efforts to make any guidance widely publicly available to minimise public confusion.  This need not be costly – a suitable section with a clear summary on the OSCR website should (in addition to any hard copies required for those without access to the internet) suffice.
Form of the Regulator
SCDI was disappointed to see that neither the cost assumptions in the Regulatory Impact Analysis, nor the section on the form of the regulator give explicit consideration to the impacts different constitutional forms might have on the costs of setting up and running the OSCR.  That said, we think that the proposal for a non-ministerial department meets the prime requirement of independence from government.  
The regulator will be responsible for both ensuring compliance with the law and for the promotion of good practice.  It is important that these roles are kept distinct and that any advisory role is undertaken sensitively in a way that respects the independence of charities.
Charity Stewards

This is clearly not a major issue for SCDI but it would appear prima facie that the confusion associated with moving away from the publicly well-understood term ‘charity trustee’ outweighs that which would be dispersed among the legal profession and expert practitioners by moving to the term ‘charity steward’.

Section 6 - Improving the operating environment for charities.

The need for consistency in reporting standards will, as the consultation document recognises, need to be balanced with proportional regulation and the setting of sensitive financial thresholds.  Given the new regulatory context in Scotland, the development of thresholds and scrutiny processes should be incremental and not simply mirror those which have been built up over time in England and Wales.
I hope these comments are of use and will be taken into account as proposals for the Bill are taken forward.
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