SCOTTISH COUNCIL FOR DEVELOPMENT AND INDUSTRY

CODE OF PRACTICE FOR MINISTERIAL APPOINTMENTS TO PUBLIC BODIES IN SCOTLAND CONSULTATION
Introduction

1. The Scottish Council for Development and Industry (SCDI) is an independent membership network, which strengthens Scotland’s competitiveness by influencing Government policies to encourage sustainable economic prosperity.  Its membership includes businesses, trades unions, local authorities, educational institutions, and the voluntary sector.  
2. SCDI welcomes the consultation and the opportunity to put forward its views on the Code of Practice for Ministerial Appointments to Public Bodies in Scotland.  SCDI welcomes the commitment to increase the number and diversity of applicants.  It is essential that posts be as flexible as possible to fit in with the lives of as many potential candidates, and opportunities must be well advertised to ensure that as many candidates as possible are reached.
The Principles of the Code of Practice
I Do you accept that the proposed principles reflect the requirements of a public appointments process which is built on merit and must gain the confidence of the people of Scotland?
3. The principles are ministerial responsibility; merit; probity and respect; equality (not just of treatment but also of opportunity); independent scrutiny; openness and transparency; proportionality.
4. The principle of proportionality means that the practices applied at each stage of an appointment round should be proportionate to the size and purpose of the public body and the posts to be filled.  The appointment plan agreed by the sponsor department will be based upon the role the public body plays in informing the Scottish Executive’s policies; the impact the public body has on Scottish public life; the nature of the post to be filled; the budget and remuneration paid to members; and the cost-effective use of resources required for each stage in the appointment round.  

5. The principle of ministerial responsibility means that the final decision lies with the appropriate Minister.  The Minister may also wish to suggest the names of individuals or organisations to be informed of the appointment opportunity.  However, resultant applications will be treated in the same way as all others.  The Minister is not actively involved in the appointment round until interviews have been conducted by the selection panel.  The Minister may choose to meet all candidates deemed to be suitable.  The proposal states that ‘to support the openness of the appointment process the Minister may choose to involve the Independent Assessor in these meetings,’ however, this involvement is not obligatory.
6. SCDI welcomes the desire to build a system which can earn the trust and confidence of the Scottish public.  We support the principles of ministerial responsibility; merit; probity and respect; equality; independent scrutiny; openness and transparency; and proportionality.  We accept that proportionality should be used to reflect the position in question but this principle should not in any way deter from the other principles such as independent scrutiny and equality.
Taking a Proportionate Approach to Public Appointments
II Do you agree that every application for a public appointment should be subject to the same process?  Please give reasons.
7. The Interim Code – currently in place – lays down different approaches depending on whether a body is classed as an upper or lower tier public body.  This classification is based on fees paid to members and/or the level of government funding.  
8. The consultation document proposes removing the tiers and requiring all public bodies to follow the same practice.  However, the Code would allow a ‘proportionate approach’ to be taken at each stage of an appointment.  It states that the approach should be appropriate for the size and purpose of the public body and the posts to be filled.  The consultation document states that ‘the sponsor department will agree an appointment plan’ – this will clearly vary for each post.
9. The consultation document also states that ‘The Commissioner accepts that there may be certain posts which require such a rare combination of skills and experience gained in a specialist field that it is impractical to fill them through open competition.’

10. SCDI agrees that as far as is possible every application for a public appointment should be subject to the same process.  This would help to foster public confidence in, and understanding of, an open, transparent and understandable system.  However, whilst proportionality can be used to ensure that the process is not disproportionately cumbersome to the size of the public body, the appointment plan of each appointment should follow a similar template and the principles of openness and transparency should be overarching.  The filling of a post without use of an open competition should be reserved for special cases.
11. SCDI believes that there may be some merit in keeping a data base of past applicants which could be used to help identify potential candidates for posts.  However, as with statutory nominees (see comments below), all candidates should be treated in exactly the same manner and follow the same application process.
Anonymity

III Do you agree that this should be implemented?  Please give reasons.
12. The Interim Code allows applicants’ personal details to be known throughout the appointment process.  However, the consultation document proposes that assessment during the initial sift and short listing stages should be anonymous and based solely on an applicant’s description of how they meet the criteria in the person specification.
13. Only once candidates for interview are agreed by the selection panel will the selection panel members be provided with candidates’ names.

14. The proposed code states that the application form should be constructed in a way ‘which does not require applicants to identify their current or previous employer’.  
15. SCDI feels that the measures proposed are unnecessary and that the measures in place under the Interim Code are appropriate.  Whilst the process should guard against any discrimination based on a candidate’s personal details, by putting in place an open and transparent system with independent scrutiny this would prove to be fit for purpose.  
16. SCDI believes that the professional experience of a candidate is vital to their application.  Based on that view, we think that it is important for candidates to submit a full career history, including details of employers.  There must be sufficient scope for candidates to be able to fully demonstrate their suitability for the post.
Statutory Nominations
IV Do you agree that applications from statutory nominees should be subject to the same process?  Please give reasons.
17. A statutory right to nominate occurs when a public body’s founding legislation or constitution states that an organisation has the right to nominate individuals to the Minister for appointment to that public body.
18. Under the proposals, nominating bodies will be asked to nominate individuals who meet the criteria in the person specification agreed for nominated individuals.  To ensure consistency of assessment and equality of treatment to all applicants, individuals nominated will be required to progress through the appointments process in the same way as other applicants.

19. SCDI believes that all candidates should be treated equally throughout the process.  For that reason all candidates should be required to complete the same application forms and there should be no indication that certain candidates are statutory nominees.  It should be made clear to those who are nominated or headhunted that they will go through the same process as all the other candidates and being nominated acts as no guarantee that they will subsequently be appointed.
Political Activity
V Do you agree that, to underline the fact that political activity is not part of the public appointments process, completion of the political activity declaration form should be confined to successful applicants?  Please give reasons.
20. Under the Interim Code all applicants are asked to complete a political activity declaration form.  This asks for information already in the public domain; it does not ask for personal or private information such as membership of political parties or voting preferences.  Information contained in this form is included in publicity about the person appointed and is not used until an appointment is made.
21. In order to reinforce the assertion that political activity is neither a recommendation for nor a deterrent to appointment, the proposal in the consultation document is that only the appointed candidate should complete the political activity declaration form.  This underlines the fact that the information is used for appointment publicity only.

22. As the political activity declaration form is only used after an appointment has been made, SCDI understands why it need not necessarily be completed by all applicants.  Introducing it at the end of the process underlines the fact that the details contained within it play no part in the decision making process.  However, the political activity declaration form may be a way of monitoring the background of applicants to help refute claims of cronyism, or to highlight whether there is a problem getting people of diverse backgrounds to apply, thus allowing the problem to be addressed.
Length of Time an Individual May Remain on the Board of a Public Body
VI Should the 10 year rule be removed to ensure that an individual’s merit is not overruled by a time limit to their service on one board?  Please give reasons.
23. The Interim Code states that no individual may remain on the board of a public body for more than 10 years.
24. The proposal contained in the consultation document states that an appointment secured through open competition may be followed by one re-appointment subject to evidence of satisfactory performance.  After serving an initial term and one re-appointment the individual may choose to apply for a further term on the board of the same public body.  This application will be made in open competition and treated as any other application (the proposal states that ‘previous performance appraisal in the role will not form part of the process’).  Thus, it is possible that an individual may serve more than 10 years on one board.

25. Whilst SCDI supports the principle of all appointments being based on merit, we also believe that it is important to open up membership of public bodies to as many as possible.  A limit to an individual’s service on one board would ensure that after ten years the opportunity would be given to someone else who could bring fresh ideas and new thinking to the board.  SCDI believes that as wide an involvement as possible would be beneficial to the organisations in question.  We feel that in most cases an initial term and one re-appointment should suffice, with a ceiling of no more than ten years.
VII Do you have any other comments you would like to make?
26. It is proposed that there be nothing to stop an individual being appointed to more than one public body ‘where there is clear evidence that the individual is the candidate who best fits the person specification for the role for which he or she is being considered’.  However, should a candidate already serve on a public body, this information will be included in the candidate summary for the Minister.  The proposed Code states that ‘this will enable the Minister to weigh multiple appointments against the Scottish Ministers’ commitment to widen the range of people who serve on the boards of public bodies.’
27. SCDI believes that the range of people who serve on the boards of public bodies should be as wide as possible.  For this reason, SCDI suggests that there be a maximum number of three boards an individual can serve on at any one time.  It also supports the proposal that any ongoing membership be considered by the Minister in making his decision.  This would help in attempting to achieve a balance between the principle of appointments being made on merit and the membership of boards being as wide as possible.  In order to build faith in the system the fact that multiple appointments is allowed must be made clear so that it is known if an individual is appointed to two or three different boards it is based on merit and is fully compliant with all rules.
28. SCDI would like to see a more efficient decision making process to replace the current system which is slowed down by parliamentary recess, holiday seasons and ministerial absences.  SCDI calls for a best practice timetable to ensure that there is a consistent and efficient progression from the advert being placed to the appointment being made.  SCDI would also like to see a well managed exit strategy on completion of service put in place to ensure that the experience of all public body participants  is of a high standard from start to finish.  This will clearly enhance the board member’s view of the process and will have an influence on whether or not they reapply for membership of that board or of any other.
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