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1. The Scottish Council for Development and Industry (SCDI) is an independent membership network that strengthens Scotland’s competitiveness by formulating policies to encourage sustainable economic prosperity. Its members are drawn from businesses large and small, local authorities, trades unions, educational institutions and the voluntary sector from across Scotland.
2. SCDI has been estimating the value of Scottish exports since the 1960s in its Survey of Scottish Sales and Exports. SCDI’s latest survey of Scottish manufactured exports published in October 2007 showed that whisky was the second highest earning industrial category for the Scottish economy with its sales of £2.5bn representing around one sixth of the total. Whisky exports had grown by 4.6 per cent from the previous year and, with record investment being made in the Scotch Whisky Industry and the Indian and Chinese markets developing and opening up for imports, this positive trend seems likely to continue. The industry directly employs over 9,000 people, while supporting 65,000 UK jobs in areas such as farming, bottle and packaging manufacturers, transport and tourism. It is especially important for Scotland’s rural economy. 
3. To help generate Scottish exports, SCDI has been organising Scottish trade mission programmes since the 1960s. Its regular visits to the emerging markets in Asia and Eastern Europe have made clear the opportunities and threats of doing business in them for iconic industries such as Scotch Whisky. 
4. SCDI regularly surveys its members on their public policy priorities. In its latest Policy Agenda, ‘The Economic Development Challenge’, SCDI highlighted the importance for developing Scotland’s place in the global economy and protecting Scotland’s world class assets. In terms of intellectual property, governments and Scottish industry need to work together to defend these rights, and SCDI called for legislation “codifying Scotch whisky definitions and labelling rules which would be applied across the EU and become a reference for courts and other legislatures around the world.” SCDI therefore warmly welcomes the progress which has been made by the UK Government and the Scotch Whisky Association (SWA) on these regulations.
5. SCDI has considered whether self-regulation should be trialled prior to the introduction of any legislation. There are good precedents for such an approach within the drinks industry, particularly with regard to alcohol misuse. However, while SCDI believes that self-regulation may work within a UK context, it would not carry the same global force as legislation which in this modern era is essential. The consultation estimates the legislation’s annual economic benefits at over £500m, compared to the regulatory costs of £1m.  
6. The principle of UK regulations influencing international standards has clear parallels with the taxation regime for whisky. Duty on whisky in the UK remains punitive and discriminatory when compared to other alcoholic drinks, and it is deeply disappointing that the recent UK Budget has reinforced rather than continued to reduce this unfair position. The SWA has found that other countries will use this discrepancy in seeking to excuse their own anti-competitive duty on Scotch Whisky in cases at the World Trade Organisation. Moreover, the Government’s own projections show that the decision to increase duty on whisky in the UK may damage domestic sales to the extent that it is counterproductive for its revenues. SCDI urges the UK Government to extend the principle behind the whisky definitions to its tax policy, supporting a level-playing field for Scotch Whisky at home and abroad, and, thereby, further promoting the industry’s competitiveness and export growth. 
7. The approach of government in the UK to tackling alcohol misuse is also being monitored internationally. It is important that the UK Government, Scottish Government and Scotch Whisky industry work together closely to address the issue in an evidence-based and proportionate manner. Scotch Whisky is the most significant constituent of the Scottish food and drink industry which is currently taking a cross-sectoral approach to achieving higher growth. It is a premium product which is rarely involved in the anti-social problems caused by alcohol misuse. Government - both UK and Scottish - and all government departments, must be careful that signals to the contrary are not sent to other countries. Policies that are disproportionate and/ or do not recognise the integral role of Scotch Whisky in the food and drink sector would be unreasonable, and could damage the industry and the sector. 
Question 1: Is the proposed Scotch Whisky definition appropriate? 
8. Yes. The proposed regulations clearly set how Scotch should be manufactured and defined, consolidating and clarifying the existing legal framework, to strengthen protection from unfair practices for the industry and for consumers.
Question 2: Do the provisions to require all Scotch Whisky to be wholly matured in Scotland, and the prohibition of exports in wooden containers unless they are lined with plastic or other inert material, adequately protect Scotch whisky from being matured abroad? 
Question 3: What will be the impact of requiring Scotch Whisky to be matured only in ‘a place of security’? 

9. The intention behind The Scotch Whisky Order 1990 was that maturation of Scotch should last for at least three years and take place within Scotland. However, the ambiguous wording has led some to interpret it as allowing further maturation overseas after three years. As the consultation highlights, “maturation is part of its manufacture” and consumers would generally expect “Scotch Whisky” to be produced wholly in Scotland. There is evidence that further maturation overseas can lead to unfair and potentially detrimental practices to the category’s reputation, such as adulteration. The danger is that, with strong growth in emerging markets, these practices may become more prevalent and damaging to Single Malt’s premium image. It is necessary to put proportionate regulations in place now to safeguard and support its growth. SCDI understands that this provision has widespread support in the industry.
10. The proposal that no Scotch Whisky should be permitted for export in wooden casks is designed to prevent further maturation outside Scotland and safeguard the category from misuse overseas. SCDI strongly supports this objective. Categories other than Single Malt may continue to be exported in bulk in inert containers, but Single Malt must only be exported in bottles. Companies determined to get around the legislation could still buy empty wooden casks, which are available abroad, transfer the whisky to them and continue maturation. However, this process would be time-consuming and costly. It would also be abundantly clear to the companies involved and to the relevant authorities that such a practice would be illegal. The provisions would as a result significantly enhance protection. SCDI agrees with the proposal that Scotch Whisky should be matured only in ‘an approved place of security’. This should be an establishment approved by HM Customs and Excise. 
Question 4: Are you content with the scope of the definition of a Single Grain Scotch Whisky? 

Question 5: If not please say why. How should the draft definition be revised? 

Question 6: Do you agree that these categories should be defined in legislation? 

Question 7: Are these categories and their definitions appropriate? 

Question 8: Should there be other categories, if so, what should they be? 

11. SCDI is content with the scope of the definition of a Single Grain Scotch Whisky, and with the appropriateness of the Blended Malt Scotch Whisky, Blended Grain Scotch Whisky and Blended Scotch Whisky categories and their definitions. These are clear, reflect traditional industry practice and, SCDI understands, have extensive backing in the industry. The need for these definitions has been established, for example by the consumer confusion in the French market over whether the description “Pure Malt” was a separate category. Enshrining the new categories and their definitions in legislation is above all important in ensuring that they become internationally recognisable and enforceable, but they also present a promotional and economic opportunity for the industry. SCDI is not aware of a need for other categories. 
Question 9: Do you agree that these locality descriptors should be protected in this way? 

Question 10: Are the localities and regions proposed the correct ones?

Question 11: Should other localities and regions be included? 

Question 12: Have the localities and regions been defined in the correct way? 

Question 13: Do the definitions have implications for other non-whisky products? 

12. The deliberate misuse in overseas markets of Scottish locality descriptors in order to mislead consumers is one of the biggest challenges facing the Scotch Whisky industry. Protecting the reputation of Scotch Whisky by challenging such deception in the courts can be a time-consuming, expensive and unpredictable business. Getting the UK’s own house in order would be of significant benefit to the industry in preventing the misuse of traditional Scottish regional names and effectively fighting these cases around the world. SCDI supports the proposal to protect locality descriptors. It agrees that as the five traditionally accepted names – Islay, Speyside, Highland, Lowland and Campeltown - the localities and regions proposed are correct and that they have been defined in the correct way. 
13. SCDI welcomes the proposed flexibility to use other Scottish regional and geographical names alongside the category description and to add to the list of regulated names in the future, particularly with Orkney and the other Scottish islands. It accepts the point that the reputation of these islands for Scotch Whisky rests at present with the distillery rather than the island. However, with growing demand leading to the re-opening of old and the construction of new distilleries, it seems possible that this will change. The consultation says that the Government “may consider adding other names”. SCDI would argue that it should be ready to move more quickly and positively, given the possibility that unscrupulous companies may seek to misuse these names. There is also the economic potential of further broadening worldwide consumer understanding of the variety of Scotch Whisky, niche marketing and promoting the geography, history, culture and attractions of the locations. 
14. SCDI is not aware of specific implications for non-whisky products. The legislation must make it absolutely clear that it applies to Scotch Whisky. 
Question 14: Do you agree with the proposed exemptions? 

Question 15: Apart from the examples given in paragraphs 48, 50 and 52 above, are there any others which you consider should be exempt? 
Question 16: Are there any which you think should not be exempt? 

15. SCDI is content with the proposed exemptions in the consultation document.
Question 17: Do you agree with these proposed labelling rules? 

16. SCDI supports the proposal that category descriptions should appear clearly, consistently and accurately on labels and packaging. This should improve consumer understanding of Scotch Whisky worldwide. As is proposed, there should be the freedom to use other descriptions in less prominent positions in order to allow effective branding and marketing. Companies should be given reasonable time to ensure that changes do not confuse the consumer, are cost-effective and promote their product. This involves market research, making new labels and marketing. A two-year transition period appears appropriate. 

17. SCDI questions why it is necessary to bar the inclusion of Gaelic equivalents of terms appearing in English. Providing that the English category description features more prominently, dual-labelling with Gaelic should be allowed. 
Question 18: Do you agree that use of distillery and distillers’ names should be restricted in this way? 
18. In the interests of preventing the misleading of consumers and of protecting the industry’s reputation, SCDI agrees with a tightening of rules around the use of distillery names. Public images of Scotch Whiskies are closely connected to their sources. The use of names similar to a distillery name or the use of words or pictures which indicate that the whisky was distilled at a place or distillery other than the one in which it was distilled, should be stopped. 
19. One specific concern which has been highlighted to SCDI is that own brand whiskies sold in supermarkets sometimes do not make it clear where the whisky has been distilled. The supermarket may decide to change the supplying distillery and therefore the content of their product, but the whisky may still be labelled in exactly the same way, which would be misleading to consumers and potentially harmful to the wider reputation of Scotch Whisky. 

20. It is proposed that these restrictions should apply to Single Malt and Single Grain Scotch Whiskies. The intention is to ensure that consumers buying Single Malt or Single Grain Scotch Malt are not deceived by a name suggesting a distillery of origin which is not the real one and/ or may be fictitious. The example used in the consultation is ‘Glen Dornoch’ which consumers may perceive as coming from a non-existent Glen Dornoch distillery. However, these restrictions will not apply to the other Scotch Whisky categories, although the word ‘Glen’ is commonly used to describe both Single Malt and Blended Scotch Whiskies. Clearly, the proposed test will be a subjective one, based on whether consumers are seen to be deceived by the name. As far as possible, therefore, any breach must be genuine and demonstrable in its effect on consumers. The subjectivity involved means that clarity, consistency and fairness in the application of the rules are essential.
Question 19: Do you agree with the proposal that all Single Malt Scotch Whisky should be bottled in Scotland? 
21. As previously stated, SCDI supports action to safeguard the reputation of Scotch Whisky now and in the future. For most consumers, Single Malt Scotch Whisky is the Scotch Whisky category with the highest prestige. SCDI accepts that additional protection from deliberate or inadvertent adulteration and contamination may be necessary to protect the integrity and quality of Single Malt and, by extension, the reputation of Scotch Whisky as a whole. The consultation rightly points out the threats to the character of Scotch Whisky if pre-bottling processes are not carried out by experts with the proper controls in place, as ensured throughout the Scotch whisky industry in Scotland. While only a very small percentage of Single Malt is currently exported for bottling overseas, it is anticipated that the growth of new markets will stimulate additional pressure to do so. It is highly likely that this would increase the risks to consumers and preventative action is therefore needed. 

22. There is a number of international precedents for the proposed regulations. Other EU Member States have already implemented similar requirements in relation to drinks such as rioja, sherry and port, and the French Government recently passed enabling legislation on compulsory bottling at source for Cognac and Armagnac. SCDI understands that the European Commission has already stated that it has no objection to the proposed regulations. It can see no reason, therefore, why they would contravene European competition rules.

23. The consultation does not mention the long-established trade in which Single Malt Scotch Whisky is bottled elsewhere in the UK. SCDI has not been made aware of evidence that this trade has led to the adulteration or contamination of Single Malt Scotch Whisky. Moreover, SCDI understands that it is at present very difficult to find a Scottish bottler to handle single casks of malt sold to consumers. SCDI recognises that it is currently the UK Government’s view that permitting the bottling of the Single Malt Scotch Whisky in the UK outwith Scotland, its geographical production area, but not elsewhere in the EU would be very difficult to justify under EU law. However, given the impact on UK businesses and small quantities involved, SCDI recommends that the UK Government considers and attempts to clarify with the EU whether or not limited exemptions could be made at least until the capacity constraints are resolved. If not, the companies must be given sufficient time and assistance by the Government and the whisky industry to adapt their trade. 
24. SCDI published a discussion paper ‘Should Scotland Export Bulk Whisky?’ in 1979. The paper concluded that Scotland would economically benefit in the long-term if the bulk export of all whisky was banned. The Government and SWA have stated that the prohibition of bulk exports of single malt whisky will not be extended to blended whisky. However, as the consultation makes clear, exporting whisky in bulk may lead to adulteration and contamination. SCDI appreciates that, as bulk exports of Blended Scotch Whisky and Blended Malt Scotch Whisky at present amount to 20 per cent of Scotch Whisky exports, it would not be possible or economically advantageous to require all Scotch Whisky to be bottled in Scotland at this time. But SCDI believes that, to protect Scotch Whisky’s reputation, should the quantities of Scotch Whisky shipped in bulk abroad fall in the future, that it may become feasible to revisit the bulk export of Blended and Blended Malt Whisky. 
Question 20: Are you content with the civil and criminal remedies provided for in these draft Regulations? 

Question 21: Are these tools sufficient to deal with the contraventions and offences covered by this Regulation? 

Question 22: If not what additional tools are required? 
25. Enforcement and sanctions for a contravention of the regulations should be fair and proportionate. There is a clear difference between, for example, counterfeiting and manufacturing under-strength products, which are criminal offences, and minor labelling infringements, which should be the subject of civil action. SCDI welcomes the UK Government’s intention to follow Philip Hampton’s Report on Reducing Administrative Burdens: Effective Inspection and Enforcement. There should be sufficient time and support for companies to bring their products – especially labelling - in line with the new regulations, both before they are in place and also subsequent to an inadvertent and/ or relatively minor contravention. In such cases, the emphasis should be on swift and simple civil remedies, which do not undermine the long-term health of the business. Improvement, seizure and fixed penalty notices should be clear and proportionate to the offence and company size, with appropriate appeal mechanisms. Industry representative bodies should carefully monitor, share information and lead the discussion on new and emerging industry practices, and work with companies so that they continue to comply with the regulations. However, more serious, deliberate and/ or repeated contraventions should be dealt with in the courts, with the available penalties a significant deterrent. These would act as a powerful signal to other jurisdictions around the world about the seriousness with which they should treat such a breach of the regulations, and support the industry in effectively protecting Scotch Whisky. 
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