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The current date for the UK to leave the EU remains 31
October 2019, though it is still unclear whether this will be
on the basis of securing a deal, or not. Leaving with a deal
should give the UK some breathing space to put things
in order during a transition period so the focus has been,
understandably, on how to prepare ourselves in the event of a
no-deal Brexit.
We set out in this guide the main considerations for organisations whose
business models are linked to, or require compliance with, the EU Public
Procurement rules. This guidance note provides a high-level overview of the
main considerations for such organisations in the event that the UK exits the
European Union without an agreement (a no-deal Brexit).
This note covers the position in Scotland and England and Wales post-Brexit.
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Procurement post-Brexit – the position in Scotland
The Scottish Government has published two Scottish Procurement Policy Notes (SPPNs) so far in 2019, relating to public procurement in
Scotland in the event of a ‘no-deal’ Brexit. It has also published accompanying draft legislation to implement the changes it proposes.
SPPN 1/2019 sets out the Scottish Government’s
proposed changes to public procurement legislation
in Scotland. A second policy note, SPPN 2/2019, set
out further changes around the treatment of certain
bidders, based outwith the UK, bidding for contracts
in Scotland.
The SPPNs and subsequent legislation (discussed
below) are clear that the changes will not
fundamentally change the process of advertising
and awarding above threshold public contracts
in Scotland. However, given that the existing
procurement legislation flows from European
Directives, certain references and requirements
would no longer make sense in the event of a
no-deal Brexit.
The changes are proposed by the Scottish
Government pursuant to the European Union
Withdrawal Act 2018 and are set out in The Public
Procurement etc. (Scotland) (Amendment) (EU
Exit) Regulations 2019; The Public Procurement
etc. (Scotland) (Amendment) (EU Exit) Amendment
Regulations 2019; and The Public Procurement etc.
(Miscellaneous Amendments) (Scotland) Regulations
2019.
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In terms of highlighting some of the key points in
the amending legislation, the Scottish Government
position is that:
▪▪ procurement procedures themselves would
remain fundamentally unchanged, including
current financial thresholds, the requirement to
advertise contracts, observe certain minimum
timescales, and follow prescribed rules regarding
technical specifications and award criteria;
▪▪ the European Single Procurement Document
(ESPD) is being re-named the Single Procurement
Document;
▪▪ Contracting Authorities will no longer need to
publish contracts in the Official Journal of the
European Union (OJEU) but will instead have
to publish contracts on a new UK e-notification
system in order to comply with the World Trade
Organisation (WTO) Agreement on Government
Procurement Agreement (GPA) requirements: the
UK Government has confirmed this e-notification
system will be known as “Find a Tender”;

▪▪ the requirement to publish notices on Public
Contracts Scotland that flows from the
Procurement Reform (Scotland) Act 2014 remains
in place; and
▪▪ the requirement to have recourse to e-Certis, the
EU Database, is being removed and Contracting
Authorities will no longer be required to exclude
companies that have been convicted of fraud
affecting the European Community’s financial
interests.
SPPN 2/2019, and the regulations referred to above,
provide a further update on ensuring equal treatment
for bidders from GPA countries and from countries
with which the EU has an international agreement
covering procurement. SPPN 2/2019 updates the
position so that the requirement to afford equal
treatment to these bidders will remain in place for 18
months post-exit.
The Scottish Government position is the extension
to the original eight-month approach is required to
allow sufficient time for either the UK Government’s
Trade Bill, or an alternative primary legislative vehicle,
to become law to enable the UK to implement its
membership of the GPA.

Procurement post-Brexit – the
position in England and Wales
The UK Government has also published guidance on the outcomes for the public sector
procurement regime in the event of a no-deal Brexit. The guidance provides information
for contracting authorities, bidders and other interested parties on the public sector
procurement regime that would apply under a no-deal Brexit scenario.
The UK Government has also published a Statutory Instrument that implements similar changes to the
Scottish legislation in relation to procurement legislation in England and Wales. This amending legislation,
The Public Procurement (Amendment etc.) (EU Exit) Regulations 2019, is to be further amended by The Public
Procurement (Amendment etc.) (EU Exit) (No. 2) Regulations 2019.

Key Points:
▪▪ The current public sector procurement
rules will remain largely unchanged, and
are amended as necessary to ensure they
remain functional on the UK’s exit from the
EU.
▪▪ In line with the position in Scotland,
Contracting Authorities in England and
Wales will have to publish notices on
the new Find a Tender UK e-notification
platform as opposed to sending them for
publication on OJEU.
▪▪ Responsibility for certain matters, such as
reviewing and setting thresholds for the
application of the procurement regulations,
moves from the EU across to the UK
Government.
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The position at EU level
In the event of a no-deal Brexit, the EU position is that
economic operators from the UK will have the same status as
those in any third country with no EU agreement in place to
enter the EU procurement market. As a result, under a no-deal
scenario, UK suppliers could face difficulties in bidding for
contracts at EU level post-Brexit.
This is in contrast to the UK post-exit legislation, which seeks to continue to
ensure equal treatment for EU and GPA entities.
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The World Trade Organization
The UK is currently part of the WTO GPA as a member of the
EU. In February 2019, the WTO granted approval for the UK to
accede to the GPA in its own right post-Brexit.
Under the terms of the WTO decision, the UK continues to be covered by
the GPA as a member state of the EU until Brexit or, in the event that a deal
is reached that includes a transition period, until the end of that transition
period.
Following Brexit, the UK’s accession to the GPA should take effect 30 days
after the UK Government submits an instrument of acceptance. However,
the UK post-EU procurement legislation provides for a period of 18 months
during which time the UK will ensure equal treatment.
Once the UK accession to the GPA is complete, suppliers based in the
UK should have access to GPA procurements on a transparent and nondiscriminatory basis, subject to the relevant WTO thresholds.
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Procurement and the
state aid rules
It is important to bear in mind that procurement activity by
public bodies may currently engage the EU state aid regime,
particularly where the procurement involves the award of
grants or subsidies.
Procurement exercises by UK public bodies that trigger the application of
the state aid rules at present will need to comply, as from exit day, with the
replacement UK state aid regime, which will come into operation at that point
in time.
Procurement exercises that have already been cleared under the EU state
aid regime and are ‘live’ on exit day should not require any further clearance.
However, where the relevant clearance application is still outstanding on exit
day, it will fall to the Competition and Markets Authority to issue the relevant
clearance under the new UK regime.
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Brexit Road
Map – what
you should do

Any procurements that are ‘live’ on exit day will be required to comply with
the revised procurement regulations in force in the relevant part of the UK
from that point onwards.

If you currently publish directly to OJEU/Tenders Electronic Daily, then you will
need to register for the new Find a Tender System. Cabinet Office guidance
suggests that if you have a current Contracts Finder account, you will be able
to continue to publish automatically. Public Contracts Scotland will continue
to apply in Scotland and will continue to include opportunities subject to the
lower thresholds in the Procurement (Reform) Scotland Act 2014.

If you are a supplier working across the UK, you
would need to continue to review opportunities
on the UK-based systems, such as Public
Contracts Scotland and Contracts Finder, and
register for access to the UK Find a Tender
System in order to access opportunities in the UK.
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If you are a contracting authority and are currently
working with a third-party provider in relation to publishing
your procurement documents (e.g., an ‘e-Sender’) to
the EU OJEU/TED systems, you should check whether
you can continue to use them: to do so would require
completed integration with the new Find a Tender system.

In relation to opportunities in the EU post-Brexit, the position remains
unclear in terms of live procurements, but it is likely that the relevant
contracting authority would continue to use existing processes until
conclusion. In terms of accessing new procurements, suppliers may
have restricted access to EU procurements until accession to the GPA,
following which suppliers should be able to access EU procurements
(and the procurements of the other signatories to the GPA); however,
such access would be subject to the relevant thresholds in the GPA.
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